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SOLIHULL MBC  

HOT FOOD TAKE AWAY SPD 

OPINION  

 

1. I am instructed to provide an Opinion to the Council's Economic Development & Managed 

Growth Scrutiny Board (a Scrutiny Committee which has planning policies within its remit), at 

the request of the Cabinet Member for Managed Growth. This Opinion is taken in the context 

of considering further the most appropriate planning policy approach for the regulation of Hot 

Food Takeaways in the context of Solihull Borough. 

 

2. My instructions set out the background to this issue in the following way :- 

 

 (i)In April 2014, the Cabinet Member for Economic Development & Regeneration 

considered an Officer report on the intended scope of a suggested Supplementary 

Planning Document (SPD) in respect of Hot Food Takeaways and he approved the 

preparation of a draft document for consultation. A copy of the report considered by 

the Cabinet Member has been provided to me;  

 (ii)  Consultation on a draft document took place between October/ November 2014; 

 (iii) The Planning Officer reported to the Cabinet Member in a report dated 16th March 

2015. The recommendation was cautious about progressing to the adoption of the 

SPD in its current form which “could result in challenge and potentially undermine the 

development management process”. The recommendation was to re-draft into a 
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workable Development Management guidance note, which was considered to be most 

likely means of achieving  effective outcomes;  

 (iv) The consultation responses were considered by the Cabinet Member in March 

2015. As a result, whilst not dismissing the Officer recommendation over the 

suggested pursuance of a Development Management Guidance Note rather than an 

SPD, the Cabinet Member asked that Overview& Scrutiny consider the consultation 

responses further as to the most appropriate way forward;  

 (v) Members are aware that a number of other local authorities have produced and 

adopted Hot Food Takeaway SPD’s, including Birmingham, Sandwell and Salford. I 

have looked at some of these. 

 

3. Postulated issues  

 Issue 1:  

Provide an overview of the NPPF position in relation to stated intentions for economic 

growth and delivery versus public health considerations, including a commentary on the 

KFC Shirley appeal decision.  

 

4. The consideration of the NPPF and the Shirley appeal decision should be considered 

separately. This is so for a variety of legal and evidential reasons. Pursuant to section 38(6) 

of the 2004 Act the development plan remains the statutory basis for decision taking and 

confirms the primacy of the development plan. The NPPF is planning policy and a material 

consideration in decision taking. A number of the objections to the proposed SPD are based 

on the NPPF alone. Interpretation of the NPPF (what it means) is ultimately a matter of law, 
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whereas the proper application of the NPPF to a given decision is a matter of planning 

judgment. The KFC appeal decision is a decision on its own facts. It does not create a legal 

precedent. It is however, capable of being a material consideration in a further decision 

where the context and facts are sufficiently similar to prompt consideration of the need for 

consistent decision taking. In such circumstances a different decision can lawfully be taken, 

but good reason would need to be shown for doing so.  

 

5. It is not easy to provide a distilled overview of the NPPF for it is intended to be a distilled 

document in its own right. However, to capture the essence of the concern which surfaces in 

the Officer’s report it is clear that a number of operators of businesses which fall wholly or in 

part  within Use Class A5 are raising  arguments that the wording of the proposed policy 

which seeks to restrict concentrations and clustering of hot food take away outlets at 15% or 

10% would be out of line with policy in the NPPF as the setting of the percentage  is not 

supported by a demonstration of harm and is insufficiently flexible in terms of supporting 

economic growth.    

 

6. The context is important. It is proposed to make an SPD.  Pursuant to regulation 8 of the 

TCP(LP)(E) Regulations 2012 :- 

 
“ 8(1) A local plan or a supplementary planning document must-  

(a)contain the date on which the document is adopted; and  
(b)indicate whether the document is a local plan or a supplementary planning document.  
 
(2) A local plan or a supplementary planning document must contain a reasoned 
justification of the policies contained in it.  
 
(3) Any policies contained in a supplementary planning document must not 
conflict with the adopted development plan.  
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(4)  Subject to paragraph(5), the policies contained in a local plan must be consistent 
with the adopted development plan.  
(5) Where a local plan contains a policy that is intended to supersede another policy in 
the adopted development plan, it must state that fact and identify the superseded policy.  
 
[ emphasis added ] 
 

7. Pursuant to regulation 12 of the TCP(LP)(E) Regulations 2012 the Local Planning Authority 

are required to prepare a statement which sets out :-  

(a) (i) the persons the local planning authority consulted when preparing the supplementary 
planning document;   
(ii) a summary of the main issues raised by those persons; and  
(iii) how those issues have been addressed in the supplementary planning 
document....”  

[ emphasis added ]  
 

8.  An SPD is defined in the NPPF in the following way:-  
 
           “ Documents which add further detail to the policies in the Local Plan. They can be used to 
 provide further guidance for development on specific sites, or on particular issues, such 
 as design. Supplementary planning documents are capable of being a material 
 consideration in planning decisions but are not part of the development plan. “  
 
            
9. Within the Plan Making section of the NPPF SPD’s are briefly considered in paragraph 153 

in the following way:-  

“ Supplementary planning documents should be used where they can help applicants make 
successful applications or aid infrastructure delivery, and should not be used to add 
unnecessarily to the financial burdens on development. “  
 

 
10. The issue as formulated sets the consideration in the NPPF of economic growth versus 

public health considerations. It is correct and has been accepted by the courts in R (Tesco 

Stores Ltd ) v Forest of Dean DC [2014] EWHC 3348 (Admin) that the NPPF ( and para 19 

in particular ) supports the planning purpose of supporting economic growth. In the same 

section dealing with building a strong competitive economy the desirability of plan making 
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policies  to be “flexible enough to accommodate needs not anticipated in the plan and to 

allow a rapid response to changing in economic circumstances ” [ para 21 bullet 3].  

 

11. Public health considerations are a material consideration whether or not there is a  SPD in 

place  R( on the application of Copeland) v London Borough of Tower Hamlets [2010] 

EWHC 1845 (Admin). It is also clear that sustainable development has a social role in 

supporting “strong, vibrant and healthy communities “ [NPPF  para 7] including by “creating 

a high quality built environment with accessible local services that reflect the community’s 

needs and support its health, social and cultural well-being” [ ditto ]. Both fall within the 

paragraphs dealing with what the government consider to be sustainable development [ see 

para 6] . To set the issue as a dichotomy between economic growth and public health 

considerations is to misinterpret NPPF . This is made clear in paragraph 8 of NPPF which 

provides:-  

“ 8  These roles should not be undertaken in isolation, because they are mutually 
dependent. Economic growth can secure higher social and environmental standards, and 
well-designed buildings and places can improve the lives of peoples and communities. 
Therefore, to achieve sustainable development, economic, social and environmental gains 
should be sought jointly and simultaneously through the planning system. The planning 
system should play and active role in guiding development to sustainable solutions. “  
 
 
 

12. The Shirley 2013 appeal decision was an application for a change of use and to allow the 

“erection of a restaurant and drive-through facility”. It is an appeal with many facets and the 

same balance of factors is not readily likely to replicate itself. Highways considerations were 

determined in the context of a lawful fall back ( e.g. para 32 ) , a finely balanced but 

evidence based view on noise and disturbance ( para 70 ) , support for reusing  a vacant site 

with no obvious alternative ( eg para 75-6  ), support for the creation of jobs and growth (76).  
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13. The decision refers to LP Policy P18 and states that the “policy is also clear that the Council 

will resist development proposals for hot food takeaways in an area where there is already a 

high concentration of such uses. “  

 
14. At paragraph 89 the Inspector expressly declines to enter the debate as to whether KFC 

would “increase access to healthy food” but does find that despite 45 food takeaways within 

2 miles of the Snitterfield Drive “ there is a mix of commercial uses on this section of 

Stratford Road, and indeed in the wider area, that would suggest that the appeal scheme 

could not reasonably be described as causing a ‘high concentration’  of such uses”.  

 
15. At paragraph 91-4  the Inspector rejected the view that an A3/A5 use on the site had been 

shown to be bad for the health or wellbeing of children contrary to the NPPF , PPG or Policy 

P18 .  

 
16. The appeal decision expressly did not take account of the work of the SPD. If an SPD had 

been in place it would have been considered as a material consideration. The views of the 

Inspector as to what does not amount to a concentration in that context does not 

immediately compare with the proposed limitation of the SPD. It may be possible to look at 

the sub-centre and perform a comparison. This might usefully be done. However, if good 

planning reasons can be shown for a difference of view that is legally permissible.  

 
17. The Inspectors more basic point of finding no harm in adding to the choice of potentially 

harmful foods where plenty was available already is potentially more troublesome. However, 

as an appeal decision on one scheme he cannot be said to have determined that issue. 
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Moreover, his consideration was trammelled by the evidence offered. If further evidence is 

available which supports the Council arriving at a different view then that can justify not 

taking the same approach, on which opinions can differ.  

 
Issue 2      

 
To what extent does the evidence base demonstrate the need for a Hot Food Takeaway 

Policy in Solihull, beyond that set out in the Local Plan?(i.e. Is a further SPD justified?)( 

Included below is a link to the Public Health England - National Child Measurement 

Programme Local Authority Profile for Solihull and that Agency’s publication entitled  

“Obesity and the Environment: Regulating the growth of fast food outlets”) 

 

18. It is noted in my instructions that other West Midlands Authorities, namely Sandwell and 

Birmingham have been successful in introducing SPD. However, I have been referred to 

national data which shows that both of those Authorities perform well below the national 

average in terms of measured obesity in the population. This data accordingly provides 

support in itself for intervention for those Authorities in a way that less clearly applies in the 

context of Solihull which lies on or above the average within this source of data.  

 

19. However, the new priority that Solihull places on supporting healthy eating is significant as is 

the evidence ( some of it in 2014 [ post dating KFC appeal decision] ) which supports the 

SPD [ see section 2 of draft ] in terms of proximity to schools and in terms of access to fast 

food outlets. Accordingly, although disputed in some quarters, there is some available 
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evidence which can properly be said to justify further guidance in support of a local strategic 

priority.  

 
Issue 3  

(a) How robust is the Council’s current Local Plan policy position in enabling it to effectively 

manage Hot Food Takeaways, specifically Policy P18 “Health & Wellbeing” as well as 

policies on supporting main and local centres (P2 and P19), protecting amenity (P14), 

highway safety (P7 and P8) and respecting local character (P15 & P16)?(i.e Is a further 

SPD required?) 

20. Policy P18 “Health and Well Being”  contains the policy whereby the “Council will expect 

new development proposals to promote, support and enhance physical and mental health”. 

The key final paragraph of P18 provides that “The Council will resist development proposals 

for hot food takeaways in areas where there is already a high concentration of such uses. As 

an objective this is robust. In terms of providing clarity as to when it will apply it is not 

particularly robust. The determination of which are those areas and how is a high 

concentration determined are the key questions left for judgment on the individual case. In 

this respect an SPD would provide some further clarity.  In this respect policy P18 does not 

enable the Council to effectively manage Hot Food Takeaway in many circumstances. It may 

come to the Council’s aid in an obvious case.   

 

21. I note that the draft is said to b e “read in conjunction with Local Plan policies P2, P18 and 

P19 in particular. “  
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22. Policy P2 is a policy to “Maintain Strong Competitive Town Centres “ . I note that policy will 

carefully control development which is sensitive to context but adds a new dimension to 

visual interest, activity and economic success”. The Town Centre of Solihull has a provision 

regarding the balance of activity. There is cross-reference to the proposals map. It is not a 

stated objective of the policy to control hot food take away uses. It is not clear where the 

SPD derives from within this local plan policy in my view and this would need to be 

addressed as a justification or the SPD reframed if not found to so justify.  

 
23. Policy P19 is a policy dealing with “Range and Quality of Local Services” – this is a policy 

concerned with local centres and ensuring that new development would be “sensitive to local 

character and enhance the public realm. Again any link from this parent policy into the SPD 

is oblique and it is difficult to see how this policy justifies the SPD. This requires justification  

or reframing.  

 
24. Policies P2 and P19 themselves are not likely to be effective in dealing with the 

management of hot food takeaways except perhaps in Solihull where the balance of 

frontages may be assessed to have been infringed.  

 
25. Policy P14 is identified as a parent policy to Policy HFT 4d dealing with litter. Policy P14 is a 

general development management policy. It provides at (i) a criterion whereby development 

will be permitted “only if it respects the amenity of existing and proposed occupiers and 

would be a good neighbour”. I do question whether it is necessary for an SPD to deal with 

this matter which is sufficiently protected, as far as the planning system can by the 

imposition of conditions on any planning permission. This is true of HFT 4 generally which to 

my mind is dealing with classic matters of development management which are in any event 
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covered within development management policies and can where justified be made the 

subject of appropriate conditions.  

 
26. This is true also of the element of the SPD dealing with Highway, Safety, Access and 

Network Impact. The SPD is unnecessary for similar reasons and P7 and P8 do not require 

the elaboration. I take a similar view in relation to P15 and P16.  

 
27. Accordingly, I find the range of the proposed SPD unnecessarily wide as the existing 

development management policies combined with the NPPF provide an appropriate 

template for dealing with the highways and residential amenity matters in the SPD. However, 

the existing policies do not clearly manage the concentrating of uses nor the proximity to 

schools, which, if justified could properly be said to justify an SPD. Further work would be 

required to seek to justify SPD by reference to vitality and vibrancy and such work would not 

remove some risk of challenge.  

 
 Issue 4 : Does the proposed SPD meet the requirements of the NPPF and Planning law in terms 

of being a sound planning document for adoption? 

28. For reasons I have set out above I consider the scope of the draft to be unnecessarily wide.  

29. I also consider that the draft is insufficiently supported evidentially in terms of identifying  the 

existing percentages for centres that would be subject to the percentages.   

30. Conversely it is also clear that in an appropriate case SPD can address both concentration 

and proximity to schools.  

31. The NPPF is not statute it is policy and should be considered as a material consideration. 

Whilst the justification for the SPD requires attention I do not consider that the SPD can be 

said not to meet the “requirements of the NPPF” . The NPPF is a document with many 
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strands which require balancing and I consider that in accordance with paragraph 8 of the 

NPPF it would be possible to draft SPD which does reach a balanced judgment. However, at 

the moment it is not clear that this has been done.  

32. Legal requirements are more fundamental and represent a greater risk upon adoption. In R ( 

on the application of RW Npower Renewables Ltd) v Milton Keynes BC [2013] EWHC 751 

(Admin) a policy was held to be unlawful because the SPD policy (requiring a minimum 

separation distance for wind turbines over a certain height from residential property) was in 

conflict with the existing Local Plan policy which provided that wind energy development 

would be permitted provided that any adverse impacts could be satisfactorily addressed. 

The purpose of SPD is to supplement existing policy not to change it. The latter would be a 

breach of regulation 8(3) of the 2012 Regulations.   

33. The LPA could reasonably take the view that the SPD as justified under P18 is 

supplementary to P18 and paragraph 12.2.11.  

34. The justification under other policies is less obvious and requires attention. There is a risk 

that a policy now formulated by reference to the vibrancy of the centres could be challenged 

as creating new policy and in conflict with a policy which does not currently contain any such 

restrictions for centres. It is not clear to me that such an approach is sound in the context of 

this Plan. 

35. There is case law which supports the view that SPD should be supported by SEA/SA[ West 

Kensington Estates Tenants & Residents Association ) v Hammersmith & Fulham LBC 

[2013] EWHC 2834 ]. I note that the SPD for Birmingham was so supported. Whilst the 

matter does require consideration - for two reasons in this particular case I am unconvinced 

that SEA is justified if future EIA projects are within the reach of the SPD. First, the West 
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Kensington decision relied on the European case of Inter-Environnement Bruxelles ASBL v 

Region de Bruxelles-Capitale [2012] Env LR 30. This case has subsequently been heavily 

criticised by the Supreme Court in R (Buckinghamshire CC )v Secretary of State for 

Transport [2014] 1 WLR 324 at [187]-[189]. Second, the proposed SPD is both a voluntary 

plan or programme and had not been foreshadowed as providing necessary detail absent 

from the development plan itself as was the case in West Kensington. The point, however, is 

not without legal risk.  

36. Regulation 12 of the 2012 Regulations requires the LPA to provide a Statement as to how 

the Issues raised on consultation are dealt with. 

37. In summary the current draft requires significant attention and has significant risk attached to 

legal challenge. These risks are probably surmountable.  

Issue 5  

Do the policies contained within the SPD document provide a robust basis for decision 

making and to what extent in terms of effective practical application, enforceability and 

prospect of legal challenge? 

38. The response under this issue has largely been covered. If an SPD is adopted which does 

not grapple with issues raised upon consultation ( and indeed within this Opinion )  but is not 

legally challenged1 then some weight can be attached to the SPD but it is very unlikely to 

prove conclusive in an appeal context which fully explores the extent to which the SPD may 

be said to be deficient. However, if the SPD does so grapple2 then greater weight can be 

ascribed.  SPD is not development plan policy and is taken into account as a material 

consideration in decision taking.  

                                                
1 Whether for compliance with regulation 8 or regulation 12.  
2 As well as effectively complying with the regulations . 
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Issue 6  

Are there any other identifiable risks to the Council in adopting/not adopting the proposed 

SPD? 

39.  A risk of not adopting a (not for the reasons stated “the proposed”) SPD is not giving effect to 

a local strategic priority.  

40. In the event of a decision to (a)obtain further evidence (b) reduce the scope of the SPD and (c) 

redraft the same, then it would be prudent to provide for further “flexibility” to meet changing 

circumstances.  

 

Issue 7  

 

In the absence of an SPD, could a non-statutory Development Management Guidance Note be 

effective in directing hot food businesses into appropriate locations as an alternative? 

 

41. There may be circumstances in which such a Note may be effective. In circumstances where 

the note is publicised and not challenged by potential developers it may be effective.  

However, such a Note (whilst gleaning the benefit of some useful research) would have no 

meaningful planning status comparable to a SPD. Within the context of a hard fought appeal it 

would be likely to have only some but limited weight attached to it.  

 

42.  If I can assist my instructing solicitor on the contents of this Opinion or otherwise in this matter 

please do not hesitate to contact me by telephone via my clerks in chambers or by e-mail.  
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G.A.GRANT  

24th  September  2015  
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